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22 CFR Ch. I (4–1–12 Edition) § 172.1 

172.5 Procedure when testimony or produc-
tion of documents is sought; general. 

172.6 Procedure when response to demand is 
required prior to receiving instructions. 

172.7 Procedure in the event of an adverse 
ruling. 

172.8 Considerations in determining wheth-
er the Department will comply with a de-
mand or request. 

172.9 Prohibition on providing expert or 
opinion testimony. 

AUTHORITY: 5 U.S.C. 301; 8 U.S.C. 1202(f); 22 
U.S.C. 2658, 2664, 3926. 

SOURCE: 57 FR 32896, July 24, 1992, unless 
otherwise noted. 

§ 172.1 Purpose and scope; definitions. 
(a) This part sets forth the proce-

dures to be followed with respect to: 
(1) Service of summonses and com-

plaints or other requests or demands 
directed to the Department of State 
(Department) or to any Department 
employee or former employee in con-
nection with federal or state litigation 
arising out of or involving the perform-
ance of official activities of the Depart-
ment; and 

(2) The oral or written disclosure, in 
response to subpoenas, orders, or other 
requests or demands of federal or state 
judicial or quasi-judicial authority 
(collectively, ‘‘demands’’), whether 
civil or criminal in nature, or in re-
sponse to requests for depositions, affi-
davits, admissions, responses to inter-
rogatories, document production, or 
other litigation-related matters, pursu-
ant to the Federal Rules of Civil Proce-
dure, the Federal Rules of Criminal 
Procedure, or applicable state rules 
(collectively, ‘‘requests’’), of any mate-
rial contained in the files of the De-
partment, any information relating to 
material contained in the files of the 
Department, or any information ac-
quired while the subject of the demand 
or request is or was an employee of the 
Department as part of the performance 
of that person’s duties or by virtue of 
that person’s official status. 

(b) For purposes of this part, and ex-
cept as the Department may otherwise 
determine in a particular case, the 
term employee includes the Secretary 
and former Secretaries of State, and all 
employees and former employees of the 
Department of State or other federal 
agencies who are or were appointed by, 
or subject to the supervision, jurisdic-

tion, or control of the Secretary of 
State or his Chiefs of Mission, whether 
residing or working in the United 
States or abroad, including United 
States nationals, foreign nationals, and 
contractors. 

(c) For purposes of this part, the 
term litigation encompasses all pre- 
trial, trial, and post-trial stages of all 
judicial or administrative actions, 
hearings, investigations, or similar 
proceedings before courts, commis-
sions, boards (including the Board of 
Appellate Review), or other judicial or 
quasi-judicial bodies or tribunals, 
whether criminal, civil, or administra-
tive in nature. This part governs, inter 
alia, responses to discovery requests, 
depositions, and other pre-trial, trial, 
or post-trial proceedings, as well as re-
sponses to informal requests by attor-
neys or others in situations involving 
litigation. However, this part shall not 
apply to any claims by Department of 
State employees (present or former), or 
applicants for Department employ-
ment, for which jurisdiction resides 
with the U.S. Equal Employment Op-
portunity Commission; the U.S. Merit 
Systems Protection Board; the Office 
of Special Counsel; the Federal Labor 
Relations Authority; the Foreign Serv-
ice Labor Relations Board; the Foreign 
Service Grievance Board; or a labor ar-
bitrator operating under a collective 
bargaining agreement between the De-
partment and a labor organization rep-
resenting Department employees; or 
their successor agencies or entities. 

(d) For purposes of this part, official 
information means all information of 
any kind, however stored, that is in the 
custody and control of the Department, 
relates to information in the custody 
and control of the Department, or was 
acquired by Department employees as 
part of their official duties or because 
of their official status within the De-
partment while such individuals were 
employed by or served on behalf of the 
Department. 

(e) Nothing in this part affects disclo-
sure of information under the Freedom 
of Information Act (FOIA), 5 U.S.C. 552, 
the Privacy Act, 5 U.S.C. 552a, Execu-
tive Order 12356 on national security 
information (3 CFR, 1982 Comp., p. 166), 
the Government in the Sunshine Act, 5 
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U.S.C. 552b, the Department’s imple-
menting regulations in 22 CFR part 171 
or pursuant to congressional subpoena. 
Nothing in this part otherwise permits 
disclosure of information by the De-
partment or its employees except as 
provided by statute or other applicable 
law. 

(f) This part is intended only to in-
form the public about Department pro-
cedures concerning the service of proc-
ess and responses to demands or re-
quests and is not intended to and does 
not create, and may not be relied upon 
to create any right or benefit, sub-
stantive or procedural, enforceable at 
law by a party against the Department 
or the United States. 

(g) Nothing in this part affects: 
(1) The disclosure of information dur-

ing the course of legal proceedings in 
non-United States courts, commis-
sions, boards, or other judicial or 
quasi-judicial bodies or tribunals; or 

(2) The rules and procedures, under 
applicable U.S. law and international 
conventions, governing diplomatic and 
consular immunity. 

(h) Nothing in this part affects the 
disclosure of official information to 
other federal agencies or Department 
of Justice attorneys in connection with 
litigation conducted on behalf or in de-
fense of the United States, its agencies, 
officers, and employees, or to federal, 
state, local, or foreign prosecuting and 
law enforcement authorities in con-
junction with criminal law enforce-
ment investigations, prosecutions, or 
other proceedings, e.g., extradition, de-
portation. 

§ 172.2 Service of summonses and com-
plaints. 

(a) Only the Executive Office of the 
Office of the Legal Adviser (L/EX) is 
authorized to receive and accept sum-
monses or complaints sought to be 
served upon the Department or Depart-
ment employees. All such documents 
should be delivered or addressed to The 
Executive Office, Office of the Legal 
Adviser, room 5519, United States De-
partment of State, 2201 C Street, NW., 
Washington, DC 20520–6310. 

(b) In the event any summons or 
complaint described in § 172.1(a) is de-
livered to an employee of the Depart-
ment other than in the manner speci-

fied in this part, such attempted serv-
ice shall be ineffective, and the recipi-
ent thereof shall either decline to ac-
cept the proffered service or return 
such document under cover of a writ-
ten communication which directs the 
person attempting to make service to 
the procedures set forth herein. 

(c) Except as otherwise provided 
§§ 172.2(d) and 173.3(c), the Department 
is not an authorized agent for service 
of process with respect to civil litiga-
tion against Department employees 
purely in their personal, non-official 
capacity. Copies of summonses or com-
plaints directed to Department em-
ployees in connection with legal pro-
ceedings arising out of the performance 
of official duties may, however, be 
served upon L/EX. 

(d) Although the Department is not 
an agent for the service of process upon 
its employees with respect to purely 
personal, non-official litigation, the 
Department recognizes that its em-
ployees stationed overseas should not 
use their official positions to evade 
their personal obligations and will, 
therefore, counsel and encourage De-
partment employees to accept service 
of process in appropriate cases, and 
will waive applicable diplomatic or 
consular privileges and immunities 
when the Department determines that 
it is in the interest of the United 
States to do so. 

(e) Documents for which L/EX ac-
cepts service in official capacity only 
shall be stamped ‘‘Service Accepted in 
Official Capacity Only’’. Acceptance of 
service shall not constitute an admis-
sion or waiver with respect to jurisdic-
tion, propriety of service, improper 
venue, or any other defense in law or 
equity available under the laws of rules 
applicable for the service of process. 

§ 172.3 Service of subpoenas, court or-
ders, and other demands or re-
quests for official information or 
action. 

(a) Except in cases in which the De-
partment is represented by legal coun-
sel who have entered an appearance or 
otherwise given notice of their rep-
resentation, only L/EX is authorized to 
receive and accept subpoenas, or other 
demands or requests directed to the 
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